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YOUNG LEGAL AID LAWYERS

Response to the Bar Standards Board Consultation on Future Bar Training


8 January 2018
Preliminary Note
The Bar Standards Board (“BSB”) posed 34 questions in total regarding future training for barristers. Young Legal Aid Lawyers (“YLAL”) elected to answer those questions which it considered, by reference to its objectives (set out at the end of this document), to be most relevant to its members. The answers below are those which were submitted to the BSB on behalf of YLAL on 8 January 2018.
2. Do you think the BSB should continue to require membership of an Inn as a mandatory part of bar training? Please explain why or why not. 
There are a number of benefits of student membership of an Inn during bar training that are not currently available through any other forum. Of particular importance to YLAL, as a proponent of social mobility, are the opportunities student membership of an Inn affords students from lower income backgrounds to network with prospective and practising barristers and participate in mentoring programmes. For those with little experience of and no connections to the legal profession, these opportunities are invaluable. Further, the Inns provide support to students in terms of financial assistance and opportunities to develop CVs through formal and informal public speaking and advocacy sessions. It is the experience of members of YLAL that the benefits of the assistance provided by the Inns and relationships built as student members last beyond bar training, through pupillage and into practice. YLAL recognises that training providers do offer some scholarships and bursaries, but these are not comparable in terms of size of award or number of awards available to those offered by the Inns and therefore do little to help social mobility.

To remove the requirement of membership as a mandatory part of Bar training would be to risk damaging the progress of social mobility at the Bar. Doubtless, some students would see the benefits of membership and would continue to join an Inn as a student member. Those who would be less inclined to pay the membership fee (which currently stands at around £105) are likely to be those struggling to pay the exorbitant course fees and therefore those who would benefit most from the opportunities available to student members of an Inn.  

For these reasons, YLAL believes that student membership of an Inn should be required as part of Bar training, but that the cost of student membership should not be prohibitive to those wishing to pursue a career at the Bar. It would aid social mobility if the cost of student membership was decreased and could, for example, be reduced to cover the cost of a DBS check (currently £26) if, following this consultation, the BSB opted to change the checks carried out on student members. Membership could then be upgraded to full membership on Call to the Bar. 

YLAL recognises that there are concerns about mandating membership of an Inn if the Inns enter the market for bar training. As outlined above, student membership of an Inn is very important to improving diversity and social mobility within the profession. It is therefore suggested that the risks associated with the potential conflicts of interest could be mitigated in other ways, such as the BSB taking on responsibility for educational and fit and proper person checks, student conduct and regulation of the quality of qualifying sessions.

3. If you answered ‘yes’ to question 2, do you think the BSB should continue to require “student membership” of an Inn or set the requirement at the point of (or just before) being called to the Bar? Please explain why or why not.
As outlined in response to question 2, YLAL believes that student membership of an Inn is extremely valuable. Setting the requirement to join an Inn at the point of being called to the Bar would mean that many of the students who would most profit from student membership would miss out on the opportunities offered by the Inns. Indeed, the knock on effect of requiring membership just prior to Call may be the loss of such opportunities, whether because they are no longer financially viable due to lack of demand, or lack of willingness of members to participate due to a weaker connection with the Inn.

8. Do you think that the BSB should continue to prescribe qualifying sessions as part of the mandatory training requirements? Please explain why or why not, including (if appropriate) which elements of the qualifying sessions are particularly useful to be undertaken prior to practice.
There is a divergence of experience regarding the usefulness and affordability of qualifying sessions amongst the YLAL membership. It is important for the reputation and quality of Bar training, as well as diversity at the Bar and social mobility, that qualifying sessions are educational and provide good value for money. YLAL understands that there is significant variation between the type and cost of qualifying sessions available from the Inns. Students feel that dining with other student members has limited value and is often expensive. There are particularly high cost implications for students studying outside London who have to travel to London for qualifying sessions, which often requires overnight stay in the city.

However, for some YLAL members, attending qualifying sessions was a very valuable and rewarding experience. In the main, the sessions found to be valuable focused on advocacy training and provided students with opportunities to gain constructive feedback from practising barristers, which was sometimes considered more useful and relevant than feedback provided by course tutors. Many students also felt that qualifying sessions provided valuable opportunities to network with current practising members of the Bar and the judiciary, which helped them when applying for mini-pupillages, marshalling and pupillage. Removal of the requirement to participate in qualifying sessions would limit students’ ability to access valuable feedback on advocacy skills and contact with the profession, which would have a disproportionately detrimental effect on those who are not already well connected. For these reasons, YLAL does not think that the requirement of qualifying sessions should be dispensed with completely, but that qualifying sessions should be relevant and the cost should not be prohibitive.

As with membership of an Inn, making qualifying sessions non-mandatory could have two potential negative effects. First, lack of demand may lead to decrease in availability of these valuable opportunities. Second, if available but not mandatory, there is a risk of creating a division amongst students between those who can afford to attend and gain the benefits of attending and those who cannot and therefore miss out on those opportunities. 

9. If you answered ‘yes’ in question 8, should there be any changes to the existing arrangements, or do you prefer Option B or Option C to reform our oversight of qualifying sessions? Please explain why.
YLAL is of the opinion that a best practice for content and cost of qualifying sessions could be adopted by the Inns. YLAL believes that ideally, sessions would be provided free of charge, or incur a small, capped fee. Mandatory sessions should have an educational focus and could, therefore, continue to provide advocacy training, networking opportunities and insight into life at the Bar. The content of qualifying sessions could be extended to include practical advice on practice management and accountancy in order to assist students’ development and attainment of the Professional Statement competences. 

YLAL supports measures that increase flexibility for those working alongside their studies and those with caring responsibilities and thereby improve diversity at the Bar. Reducing the number of mandatory sessions and requiring sessions to be of an educational nature with focused outcomes is a practical way of assisting those for whom committing the time to attending qualifying sessions is challenging. For this reason, YLAL prefers Option B to Options A or C.

10. If you answered ‘yes’ in question 8, do you think that other training providers could provide qualifying sessions? Please explain why or why not, including what elements would need to be delivered by or in association with the Inns themselves to ensure their benefits are retained. 
The benefits associated with provision of qualifying sessions by the Inns have been outlined in response to question 8. The Inns are uniquely placed to offer students access to high quality advocacy tuition from current practising barristers and networking opportunities at subsidised rates. If the quality of qualifying sessions is to be retained, YLAL is of the opinion that provision of qualifying sessions should not be outsourced to the training providers. 

The risks associated with the training providers are:

· Less diversity and social mobility at the Bar;

· Decrease in quality of advocacy attained by students; and

· Reduction in number of students gaining pupillage.

This is because providers may see the provision of qualifying sessions as an opportunity to charge students even higher fees (when the cost of tuition fees are already a significant barrier to the profession for many from lower income backgrounds). Training providers would be likely to have to pay professionals to run/participate in qualifying sessions and would pass this cost on to students. Training providers are, ultimately, motivated by profit generation and the quality of qualifying sessions is likely to suffer as a result of prioritisation of profit over benefit to students. 

For those students who were not deterred by higher fees, access to the profession would be reduced and there would be fewer opportunities for feedback from practising members of the Bar. For students without existing connections to the legal profession or access to external resources, the knock on effect is likely to be a reduced chance of successfully gaining pupillage thereby increasing barriers to the profession for any but the most wealthy and well educated in society.

YLAL recognises that there may be a suggestion that provision of qualifying sessions by the training providers may help to counter concerns about the quality of qualifying sessions outside of London, which are felt by some to be lower than those within London. Amongst the YLAL membership there is a general feeling that the same prioritisation of London over regional centres is true within the training providers and therefore YLAL is of the opinion that allowing the training providers to provide qualifying sessions would not improve this. Rather, the situation could be improved by a greater reliance on the regional circuits to provide qualifying sessions, which would have the additional benefit of fostering links between prospective pupils and barristers in their area.

If the provision of qualifying sessions were to be opened up to the training providers, one option would be for the Inns to provide the core mandatory sessions and the training providers to be permitted to market optional qualifying sessions for those wishing to participate in additional sessions.

12. Do you think we should allow pupillages to vary in length? Please explain why or why not.
 

Permitting shorter pupillage is already possible for pupils who have undertaken a substantial amount of advocacy work. However, the BSB should be alert to the possibility that individuals could be placed under pressure to undertake a shorter pupillage when they have such experience because it would reduce the practical/financial burden of pupillage on chambers.

 

Permitting longer pupillages could benefit pupils who:

· Have disabilities which, for example, means work may take them longer/they have to work reduced hours;

· Have caring responsibilities, which, for example, means they may need to work part time.

 

An across the board increase of the duration of pupillage could have the following advantages:

· Enhance the depth and breadth of training provided. Especially in sets where pupils are expected to work in multiple areas of work (sometimes over half a dozen) it would allow adequate time for them to familiarise themselves with all areas and all types of work in those areas;

· Provide a more stable period in which pupils can develop professionally knowing they have a guaranteed position and place of work for two years and give chambers longer to assess whether the pupil will be a suitable tenant (with the present system, decisions are often made well before the end of second six, when the pupil has had very little time on their feet);

· Prevent/regulate the practice, particularly at criminal sets where junior barristers are earning very little, of individuals being subjected to third sixes and provisional/probationary tenancies, some of which extend into years, where after 12 months they have very little security and no guaranteed earnings and feel unable turn down poorly paid work which they are essentially doing to support the practices of more senior members of chambers.

 

However, there does not appear to be concrete evidence that a significant number of pupils are failing to reach the requisite professional standard within 12 months. Even if chambers are recruiting tenants on a probationary basis, it seems likely this practice is more to preserve the commercial flexibility of chambers’ recruitment and operations and to keep recently qualified pupils doing bottom level work while the next year of pupils is in its first six, rather than genuine concerns about a barrister’s competence/suitability. If the latter were the case, one wonders why chambers would be willing to allow probationary tenants to work on their own cases without supervision. 

 

There is also no guarantee that increasing the duration of pupillage would improve outcomes if the quality of training provided does not change. The BSB would need to carefully consider what it would expect to change about pupillage if it were to last more than 12 months, and to set that out very clearly to those supervising pupillages. The BSB may also wish to consider what can be done to enhance the quality of the 12 month period, rather than increasing it. We make some suggestions under Q21 below as to materials that could be developed. An additional option is to require formal mentoring in the first year of tenancy, with chambers being required to provide proof of the provision of such support.

 

As to the prevalence of third sixes and probationary tenancies more generally, we encourage the BSB to look more widely, in conjunction with the Criminal Bar Association, at the practice of many sets (especially in criminal sets in London) of either recruiting more pupils than they have tenancy spots for, or recruiting third six pupils/probationary tenants.

 

In addition, an across the board increase of the duration of pupillage has the following disadvantages:

· Placing significant strain on the psychological welfare of pupils who are essentially subjected to a two year ‘interview’ during which they also have the primary responsibility and sole conduct for cases (which, to compare, trainee solicitors do not normally have to the same degree). Many chambers, unlike law firms, also subject pupils to gruelling formal assessments throughout the year. YLAL has serious concerns about the stress this would place pupils under if extended beyond a year;

· Placing significant strain on the resources of chambers who need to fund the pupillage and provide training. There is a high risk this would reduce the number of pupillages chambers offer, especially in the legal aid sector, because they would not have enough money or members willing and able to act as pupil supervisors to, effectively, double the amount of pupils. A small/medium sized chambers in the legal aid sector currently offering two 12 month pupillages a year is very unlikely to be able to cope with offering two 24 month pupillages per year, as that would mean they have four pupils at once. It is unrealistic to expect such a small/medium size chambers to have, at any one time, four pupil supervisors willing to take on the considerable burden of supervision, with direct implications for their practising certificate and professional liability. It is also likely that institutions such as the Crown Prosecution Service, who already have very limited funds, would struggle to support pupillages lasting longer than 12 months;

· Longer pupillages could prove a substantial waste of resources and a source of needless stress for pupils who are already highly specialist in the area in which they want to practise, e.g. because they have formerly been caseworkers or academics in that area. While they may need training in advocacy and other specific skills related to being a barrister in that area, they will need much less time to reach competence in terms of knowledge of the law itself;

· Depending on the financial arrangements for longer pupillages, pupils could find themselves under considerable financial pressure. YLAL would not support any suggestion of extending the length for pupillage if pupils were not guaranteed to be paid at the living wage throughout their pupillage, as we have serious concerns about the impact on pupils in the poorly paid legal aid sector. The BSB should also guard against “guaranteed earnings” schemes where the pupil has no guarantee that they will be paid within a particular timeframe;

· Due to the prevailing practice, especially in London, of chambers recruiting pupils with no prospect of them (all) being granted a tenancy, extending a stressful and often badly paid pupillage with no clear evidence that this is required to meet the professional standard or that it would in fact enable pupils to meet the professional standard, could result in real unfairness and discourage students from coming to the Bar.

 

  13. If you answered ‘yes’ to Question 12, please tell us if you think there should be minimum and or maximum length associated with this change and what should that minimum or maximum length be. Please explain why.
YLAL’s view is that it is likely to be impractical for chambers to offer pupillages of more than 2 years’ duration.

15. Do you think the minimum pupillage award should be raised? Please explain why or why not. 

YLAL’s view is that the minimum pupillage award must be raised to at least the Living Wage Foundation benchmark. YLAL believes that everyone working in legal aid, including pupil barristers, should receive sufficient remuneration to meet the basic cost of living. For this reason, we believe the minimum pupillage award should be increased in line with the living wage, as set by the Living Wage Foundation.


YLAL has recently undertaken an in-depth survey of its membership about social mobility and access to the legal profession. The vast majority of our members (79%) have debt exceeding £20,000, with 10% having over £50,000 of debt. The position has clearly worsened since our 2013 survey, when 65% of respondents had debts in excess of £15,000. This reflects the high costs of legal education (BPTC fees can exceed £19,000 a year) and the limited financial support that legal aid firms and chambers can provide. 


It is unreasonable to expect a pupil to incur further debt during pupillage, given the high levels of debt that most will have already accrued. Due to their existing debt burdens, many excellent applicants from modest socioeconomic backgrounds are unable to apply to chambers with low pupillage awards. This actively reduces social mobility at the Bar: if the low pupillage award chambers are precluding the poor, they are providing an easier gateway to the profession for the rich. 

The argument against increasing the minimum pupillage award is that chambers will reduce the number of pupils they recruit. While this would be regrettable, it is wholly unacceptable for a chambers to pay the current minimum pupillage award of £12,000 a year. This is over £3,000 below the outside London living wage and nearly £6,000 below the London living wage. 


16. If you answered ‘yes’ to question 15, should we use the National Living Wage or the Living Wage Foundation benchmark for the minimum award? Please explain why. 

See response to question 15. YLAL’s view is that the minimum pupillage award must be raised to at least the Living Wage Foundation benchmark. There should be a ‘London’ and ‘outside London’ minimum, reflecting the increased cost of living in the capital. 
Question 20: Do you think the BSB should allow pupil supervisors to supervise more than one pupil? Please explain why or why not.
YLAL has two main concerns about pupil supervisors being allowed to supervise more than one pupil at a time.
The first concern is that such a change risks damaging the close relationship between supervisor and pupil. This relationship is important during pupillage (even once the pupil has finished the ‘seat’ in question) because it gives the pupil has a trusted point of contact with whom questions about law, as well as important questions about chambers’ dynamics, can be raised. In many cases the support provided by the supervisor continues well into tenancy, with junior tenants relying on ex-supervisors as a key source of information on matters as diverse as procedure, building one’s practice, client management and professional ethics, not to mention the law itself. Part of the reason that supervisors and pupils develop such close relationships is that they work together intensely on a one-to-one basis during part of the pupil’s training.
The second concern is that having more than one pupil at a time will prevent supervisors from providing pupils with the intensive, high quality training required. Pupils need constant supervision which, crucially, is individualised to suit the pupil’s strengths, weaknesses and interests. Even an experienced and committed supervisor cannot be expected to provide this degree of training to more than one pupil at a time, especially bearing in mind they get no financial remuneration to do so and it takes up not just time but significant emotional effort. If the change were introduced, the most likely result would be either a decrease in the quality of the training or significant damage to the supervisor’s own practice (with the result that fewer barristers would offer themselves as supervisors) or both of these negative outcomes.
Question 21: Should the BSB prescribe pupil supervisor training outcomes? Please explain why or why not.
YLAL supports the BSB prescribing pupil supervisor training outcomes. Alternatively, training providers could write their own training outcomes as long as these are subject to proper scrutiny and approval by the BSB.
YLAL’s barrister members frequently raise issues in respect of the quality of training provided by pupil supervisors. While it seems that some supervisors are highly effective and take their training responsibilities seriously, this is not the case across the board. Clearly, ensuring that all pupil supervisors receive effective training is one of the ways in which this inconsistency could be corrected. In YLAL’s view, the likelihood of such training being effective would be increased if all supervisors were required to address outcomes prescribed by the BSB. Not only should this uniformity make supervision and enforcement by the BSB easier, but it will also make clear across the profession the expectations of pupil supervisors. It is hoped that this shared vision will contribute to an increase in standards.
The outcomes in question should be designed through consultation with the profession and must be sufficiently broad to apply to the wide range of practice areas covered by the Bar as a whole. In view of this breadth (for example, the focus of a criminal practitioner will be very different from a shipping practitioner), another option would be to allow those training pupil supervisors to develop their own set of outcomes. These should be approved on a case by case basis and must be subjected to rigorous examination by the BSB before approval.

The BSB should consider how the institutions of the Bar (such as the Bar Council, the Inns and the Circuits) could support pupil supervisors meeting its training outcomes by providing training guidance, handbooks and/or materials that support the development of comprehensive training programmes. This should contain practical tips and information that pupils currently learn on an ad hoc basis, such as when particular issues arise at court. The training materials could, for example, include information on where to sit, when an advocate needs to fill in attendance/legal aid forms, and other practical information such as the various arrangements for paying off fines and arrears, the process for urgent appeals/enforcement etc. 
Question 22: How should the BSB seek assurance that outcomes in pupil supervisor training are being delivered?
As explained above, there is real concern at the moment that the training delivered by pupil supervisors is at best inconsistent and in some cases inadequate. It is therefore essential that the BSB subjects supervisors and chambers to enhanced scrutiny. Importantly, this oversight must be meaningful rather than simply resulting in the creation of further bureaucratic requirements which take up time without actually increasing standards.
It is necessary, therefore, for the BSB to provide more detailed guidance on what is expected from pupil supervisors and the training they deliver. The BSB could then ensure that chambers provide all their pupils with appropriate training by subjecting chambers to random inspections. This would allow the BSB to examine the day-to-day reality of the training while also assessing the quality of training materials and formal feedback given to date. Moreover, it would not impose an unmanageable burden on the BSB because relatively few inspections would be required to have a deterrent effect - the risk of inspection should incentivise chambers to improve their practices.
Question 25: Should regular refresher training be mandatory for all pupil supervisors? Please explain why or why not.
Yes. Training expectations and best practice change over time. It follows that a supervisor who completed training 10 years ago (or more in some cases) is unlikely to be fully aware of current expectations. Indeed, YLAL members have commented that it is not unusual for the younger, less experienced barristers in chambers to be the best supervisors. One of the likely reasons for this is that they will have received supervisor training relatively recently, and will therefore have a heightened awareness of their responsibilities towards pupils.
Question 26: If you answered “yes” in Question 25, how often should it be undertaken (eg every 2, 3 or 5 years)?
Every 5 years. Being a supervisor involves voluntarily taking on a large volume of additional work which is entirely unpaid. While it is important that supervisors receive regular and effective training, the frequency of this training must not be such that it dissuades barristers from becoming or continuing as supervisors. In YLAL’s view training every 5 years provides an appropriate frequency, not least because best practice is unlikely to change in any meaningful way over short periods of time.
27. Should delivery of mandatory courses for pupils be opened up to other training providers? Please explain why or why not, specifically considering the risks and benefits. 

The mandatory training courses should not be opened up to other training providers. All of the key training, with the exception of the forensic accounting course, is provided by the Inns of Court or by the Circuits free of charge to pupils.  


YLAL believes that the training provided during the mandatory courses for pupils is of a higher standard than that offered by the BPTC course providers. The Inns of Court and Circuit advocacy trainers are generally members of the judiciary or in full-time practice at the Bar and have given their time free of charge in order to help new members of their profession.   
There might be some benefit to more specialised, practice area specific training being provided to pupils alongside the mandatory training courses. For example, the Administrative Law Bar Association (ALBA) provides training from leading public law practitioners on judicial review at a reasonable rate (£20 for four seminars). YLAL would like to see all specialist Bar Associations provide similarly high quality and accessible training to junior practitioners. 


30. Do you think we have identified the correct mandatory indicators for flexibility, accessibility, affordability and high standards? If not, what do you think should be added or removed and why?

YLAL believes that these criteria are comprehensive. The “accessibility” indicator is particularly welcome.  It recognises the importance of supporting social mobility at the Bar, requiring Authorised Education and Training Organisations (AETOs) to develop a “set of targeted policies and procedures flowing from that strategy/agreement relating to access, retention, attainment and progression, including […] selection processes that seek to eliminate bias around aspects such as socio-economic background”. 


It is YLAL’s view that this mandatory requirement is meaningless unless AETOs are required to pay a pupillage award that reflects the living wage. For further reasons, please see YLAL’s response to question 15. 

32. Are you a:

· Barrister

· Law Student

· Education and training provider

· Legal consumer / member of the public

· Other legal professional

· Legal services representative body

· Other (please specify) – Association for practising and aspiring legal aid lawyers

33. Are you responding in an individual capacity or as a representative of your organisation?

· Individual response

· Organisational response
34. Please give your name or the name of your organisation if you do not wish your response to be anonymous:

Young Legal Aid Lawyers (“YLAL”).
YLAL was formed in 2005 and has over 3,000 members. We are a group of lawyers committed to practising in those areas of law, both criminal and civil, which have traditionally been publicly funded. YLAL’s members include students, paralegals, trainee solicitors, pupil barristers and qualified junior lawyers based throughout England and Wales. We believe that the provision of good quality publicly funded legal help is essential to protecting the interests of the vulnerable in society and upholding the rule of law.

YLAL’s objectives are:

a.         To campaign for a sustainable legal aid system which provides good quality legal help to those who could not otherwise afford to pay for it.

b.         To increase social mobility and diversity within the legal aid sector.

c.         To promote the interests of new entrants and junior lawyers and provide a network for likeminded people beginning their careers in the legal aid sector.
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